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ABSTRACT

There has long been controversy in many countries over how far criminal justice will intervene in
defamation. The recent trend makes it a rule not to punish those who indicate true facts in most
countries. In addition, even if the true facts are indicated, punishment is not usually taken as a
criminal problem in the case of the public interest. In our case, Article 307 of the Criminal Act
provides for punishment even if true facts are indicated. In other words, if the truth is indicated, it
will be punished if “performance” is recognized. It is common to interpret the “publicly” stipulated
in the crime of defamation as a state that can be recognized by an unspecified or large number of
people. However, the precedent for “recognizable state” is that if there is a possibility of spreading
due to “possibility of transmission,” it is recognized even if it is not unspecified or majority, and
many scholars say that it means a state that can be directly recognized by unspecified or majority.
Aside from the controversy over punishment if the criminal law states the truth, the attitude of these
precedents is unfair. First of all, it does not fit the meaning of the word performance. This is
because the meaning of performance should be found in performance itself, and the meaning of
performance should not be defined through the possibility of propagation. In addition, if it is a "bad
word" for the other party, it already has a constituent requirement, which is unfair as it excessively
interferes with the daily lives of the people. The illegality is fragmented for what is in the public
interest, but this is not a fundamental solution. Therefore, the fact that defamation is generally
established by stating true facts is too widely recognized to abolish defamation itself, but it is
necessary to reduce the scope to certain cases, such as infringement of personal privacy. In the end,
it is necessary to change the paradigm of the punishment of defamation by not punishing in
principle, putting freedom of expression first, and punishing in exceptional cases.

Key words: Defamation, performance, propagation possibility theory, direct recognition theory,
freedom of expression
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