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Constitutional review on the Conflict of Interest Prevention Act
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ABSTRACT

On May 18, 2021, the Act on the Prevention of Conflict of Interest for Public Officials was
enacted and is set to take effect in May 2022. Since the enactment of the Conflict of Interest
Prevention Act, critical evaluation and the need for supplementation has been suggested. This study
aims to confirm the constitutional basis of the Conflict of Interest Act and review the legitimacy of
restricting fundmental rights under the Conflict of Interest Act to clarify that the law is in harmony
with the current constitutional system and to present directions for supplementation.

This study first suggested that the request for the prevention of conflicts of interest has the status
of a universal principle of law formation that should be considered in the process of designing and
forming the Constitution and in the process of interpretation for the concreteness of the Constitution.
In addition, the legitimacy of the Conflict of Interest Prevention Act was explained in that it was a
request that should be premised or fulfilled for the realization of the basic principles of the
Constitution, rule of law, democracy, and social state. In addition, it was suggested that the Korean
Constitution has a number of direct grounds for the Constitution, including Article 7 (1) of the
Constitution. And the aspects of formal justification and practical justification for restrictions on
fundamental rights under the Conflict of Interest Prevention Act were reviewed. As a result, it was
confirmed that some supplementation was necessary, but there was no unconstitutionality or
infringement of fundamental rights.

The failure to prevent corruption in this country is not due to the failure of public officials to
recognize and practice autonomously, but because the law to prevent corruption has not performed its
role sufficiently. The Conflict of Interest Prevention Act provides a clear way to perform public
duties without compromising the trust of the people by giving specific guidelines to public officials
in a situation where conflicts of interest are feared. Setting the scope of public officials' authority
with clear regulations and guidelines, not emphasizing integrity or dignity, and clearly asking for
responsibility for the violation would be a faster way to restore the tarnished trust of Korean public
officials.

Key words: Conflict of interest, conflict of interest prevention act, anti-corruption, Article 7 of the
Constitution, integrity, Nemo iudex in causa sua
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