R 2EAe dF 37 B AT
- FU5YTAG YO -

A Study of the Back Pay of Unfairly Dismissed Employee
— centered to deduct the Interim Earnings -

ol 2 Z(Lee, Woo Jin)

ABSTRACT

The case of unfair dismissal from work has been the major application of Korean Civil Law Article
538 paragraph two and there has been many discussions about if the dismissal is decided as invalid,
then whether the profit employee has earned by taking another job while he was dismissed is considered
as the subject of the reimbursement of Article 538 paragraph two. This study's point of view is that
when Korea does not have relatively equal status of union—management relations like Germany or
America and when it is hard to say that Korea has social agreement about deducting interim profit, we
have to reconsider about the adopting the Japanese rule of allowing reimbursement only for those amount
which exceeds the limit of shutdown allowance.

That is to say because Labor Standard Act Article 46 is about shutdown allowance, the purpose of
this article is different from that of Civil Law Article 538 and therefore we can not apply both articles at
the same time. As we have seen In the back pay rule, we have to decide the degree to which we have
to relieve the victim that conforms the Principle of Equity and such degree differs depending on each
country's situation.

Therefore this paper's point of view is that in the case of profit reimbursement of unfairly dismissed
employees, we have to apply with care to seek protection of the employees who are economically weak.

Key Words: unfair dismissal, interim earnings, reimbursement, deduction
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nErol A= Fgelar Eake] ole) sk oF-E i8Skl 3di= back pay Al =37}

D B2 BFe ARAL A9 AFE AFOM o] AL woli ol AR A B
sfefof ek’ it el
2) 2EI1FH A6E ALFE Agae] AAAFE FUsFe F5) AEAE FAND B

I 22 A FHE L= 10089 70 o9 & A FEtoof = FHA 9 Ao

3) "= back payd &4 TAHSE, A AH(National Labor Relations Act: NLRA) § 10(c)
‘wedddE FEEFANE SIAY sta dvta waEd e Rdesdle] Ax 9
back payE FRFeH AA 5T H= back payE THHIA &2 YAEAE s A58
&) &Z X (affirmative action)E FsI=E Waloof st} = 74, 19643 WAH(Civil Right
Act) Title VI “(3]|z7hej=d oz st ng4e P& Pt A, HYS 1 P&
AT G o Fdsitta AZEE HAFAAHLAEAE P G drh. AV]d=
backpay & FRFSIAY 184 ko Fukshx] @2 v Exte] YA EF B AL -Ee Y
Yol AHsitda Az vhE FHYAAe FAl(equitable reliel)sS FREE 4 JAT}"(42
U.S.C.  §2000e-5(g)x A, godojdzEdxdFxH(Age Discrimination  in
Employment Act: ADEA)YIA = “o] WS HP3t7|91s ojus AFor®: HYAL o] HE
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o] BAS Ity st AAEttar AZbEE common lawd T equity’d e A (legal
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- SxE WEske w4, v EY °‘j(unpald Wages)olﬂ}j AGE FHe gk =)o)y
o] ¥3HE (29 U.S.C. §626(h).)= T4E°] 2

4) Robinson v. Lorillard Corp., 444 F.2d 791, 802 (4th Cir. 1971); Harkless v. Sweeney Ind.
School Dist., 427 F.2d 319, 324 (5th Cir. 1970); EEoc v. Detroit Edison Co., 515 F.2d 301,
308 (6th Cir. 1975). °o|& ‘?.uﬂﬂé o IAHEAE Fog 2pdo] gle gt 7:‘%1W° A9 =
3| EA1717] Y84 back payE dA3|E o= trFEr). o] A& Matthew F. Davis, "Beyond
the Dicta: The Seventh Amendment Right to Trial by Jury under Title VI", 38 Kansas
Law Review, (Summer 1990), p. 1019 #=.

5) Y43 E(restitution)> Yo Al st B glo] Furt BIFstA ol5& A2
TH= Aol g ugArE FHehA slagdst Ao AFEAE olds dA &€=
w24 back payE WO ZA dugA= 27t AlEG ZEEHJAUYHE TS 5 JRd A5
BrbgEe et AR ujA(compensation)S Wi A ]Elr. o4& Robret L. StrayerIl,
"Asserting the seventh amendment: An argument for the right to a jury trial when only
back pay is sought under the americans with disabilities act", 52 Vanderbilt Law Review,
(April 1999), p. 825 #Z%. Matthew F. Davis, op.cit., p. 102OE &e i,

6) "= A back payel °|AE X F3d7] A1FEE FHZ AFAE IsisAt *}Zﬂ( Isis Plumbing &
Heating Co., 138 NLRB 716 (1962))¢]&}ar 3t} Wesley M. Wilson, Labor law handbook,
(The bobbs—merrill company, inc., 1963), p. 144. o] AbA A F = Paio) Al A 338po]oFsk
2T AT Y w(backpay)dll tiste] o|xE AFdte AR dta, 1 o|X= A 6% HERE
A skal, WoolworthAb g 7188 AFEste] PIAH7I3F & BHFEORE 4372 Wrial 7 7]
itk sy = Aoln, =59 ds]e] PHo] S9E w 71 A% HEsEF ghvha AAlst
pra=

7) ALdeEdy 722 A3 A FE+= back payEFE At oF gt “27}—’1\‘ 47 ] 0}‘43}5’— Els
t}. Brown v. A.J. Gerrad Mfg. Co. (llth Cir. 1983). 13 = St slaEl ZEAF A
A2 EA S back pays #HiLstes A$o TAUES %il}ﬂ- Z]T}“é‘: ) Jﬂ ](back pay)

WA ARSI Ao ARG AYHE A9t Ak B ol @ Aol B
9] Z742_§/\1 AFg2Le] A 7T o)k /ﬂ(ﬁ_/,:d—}\lg}o] JJOO]—T:‘L—! 3t} John G. Adam,
"Deduction of Unemployment Compensation Benefits from back pay Awards", Labor Law
Journal v. 49 no. 2(February 1998), p. 844. =, 18j} vAH A3} NLRB+= back pay
Ao zFy AAdrdS FASHA & v} John G. Adam, op.cit., p. 846 ©]3} #=.

8) Alvin L. Goldman, Labor and Employment Law in the United States(Kluwer Law
International, 1996), p. 183.



pay® HP WP <dstel —B4 HunE stel- TEA} AT F AYW A1

sk Title VIS §706(g)12ol| A= W o] c43
ot 71 A o= Ax Aol ke A2 BAsHn Ak F Aud
=]

ZEA} FHEUe 994 A 49 wow gtg 9 5 9
back pay® #2412 4 ek’ 3 FAFh oo st TEANA L F7
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g, 2EATE AAAY W 5 AR UL back payl A AHA A

o gtth14 &%= Phelps Dodge Corp v. NLRB, 313 U.S. 177, 61 S.Ct. 845, 85 L.ED.
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9) Bennet—Alexander/Hartman, Employment Law For Business(Irwin Mcgraw Hill, 2001), p.
85 #z. o] 9% back payt U ouE A& Qv FEe|ar]tE et L2217}
AFEs = AdAY 275 AAE gretAY 283 29dwS AT st AE 9y

Fohal ep= As (b, JIeRE i CRsURE g, 2000), 831D, WA A= &FA
vas 9vshe Agole W ol(backpay)® EFEI VAT dwe] AFAFTANE g7
&tz Aoz ¥ Hol(back pay)= FE@skolof dvpal FAsk= s (fEkaiEm, 25 bt
= Ny 7 - A FRRGE Z ofts, (%t 1987), 25H), back payy <=EA7F AREARS] FEE|

T ANE Y-S wga st AAAIA, Tl FHoe)ae

APH A A gt AT, =5 E 10&E(F= =35 E 3], 2000. 08), 311¥), =3+ 9 7
o] A (back pay award)e]& 57e] 1&7]|7H5te] dAS 2] AFASES <24
7F AR B3 A, SEAE O de SR Ui B dJErt erg AgHes
2RO A A E ook drhal APHT|Fe U & APE VI s e AGE onehe 1
| APEU = Qlste] Izt Y AAA EAS HES] f1ste] #WHo] A A o]
Pgafjd = Artar = A (West's Encyclopedia of American Law v.1, 2nd ed(Gale
Group, 2005), p. 433 #%; Black's Law Dictionary, 6th ed(West Publishing Co. 1990), p.
138% 22 HADGol Al o] FolAE back payE HF-Falnd=ZAe] dis 25ATLTS
29 ould F2 2HS Fi =9oF AMstaAF g

10) &3k X 7|9 back pay, backpay, back pay, BackPay 5o 2 2*o]3l oy o774 &=
back payZ #7|8taA} s, thrk JAEF-E A= Y wet 27| EE gl

11) Alvin L. Goldman, op.cit., p. 183.

12) A s}slHA 42 U.S.C. §2000e-5(g)(1)E F AT}

13) Cihon/Castagnera, Employment and Labor law, 4th ed(Thomson Learning, 2002), p. 158.

14) Cihon/Castagnera, op.cit., p. 491%+%.

15) Ai19) &34 7ho] F(mitigation obligation)s= 3L ] A&} wjg- Aolgh 2F& A3t
AY &3 AL 273 AL olyg v} Ford v. Nicks, (6th Cir.1989). &1} W=
Al FAPEE AREERE JE& o]olS “back payE HAA7|E F7F4Y(interim earnings)” &
24 893 AR ofyrR M e AFoZRYH 4L FYE o] Fback payelAl
ArslE]l Aolgtal 3t} Player/Shoben/Lieberwitz, Employment Discrimination Law—Cases
and Materials, 2d ed(West Publishing Co. 1995), p 751.
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16) ©] #HZ22 Cox/Bok/Gorman/Finkin, Labor Law — Cases and Materials, 13th ed(The
Foundation Press, Inc. 2001), pp. 250-253 Z+Z%.

17) Player/Shoben/Lieberwitz, op.cit., p. 751 3%, thA] @&}AH Eback pay— =31Fo] S A Af
2 AFAFA ) AHE HES A FA=2ZA7F X FEolol & tback pay(net back
pay due)mdolgtal $of

18) Gaworski v. ITT Commercial Finance Corp., 17 F.3d 1104, 1111(8th Cir. 1994); Naton v.
Bank of California, 649 F.2d 691(9th Cir. 1981). ©]A2 Player/Shoben/Lieberwitz, op.cit.,
pp. 751-75201 41 A1 &-.

19) Alvin L. Goldman, Labor and Employment Law in the United States, Kluwer Law
International, 1996, p366 Z+=.

20) F.W. Woolworth Co., 90 NLRB 289 (1950). =, “SEEIC BT 5~ v 7 A LI & B
(1), #61 % 4 2% No. 380, 1979, 12 Z=.

21) Alvin L. Goldman, op.cit., p183.

22) Pennsylvania Greyhound Lines, Inc., 1 NLRB 1 (1935). 3E=£# b, mifeim¢, 124 A<
£

23) Mack A. Player, op.cit., p. 221.
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24) Cox/Bok/Gorman/Finkin, op.cit., p. 254.

25) 1d.
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27) Cox/Bok/Gorman/Finkin, op.cit., p. 254.
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29) dokd H|&¥ w=Fgh Alolo = ApH|, 2ol dist A E3 o] AA AL FHo] 9lo]
oF &tt}ar 3k}l MOnchener Kommentar zum BOrgerlichen Gesetzbuch, Band 4, 4. Aufl(C.
H. Beck, 2005), §615 Rn. 68 #Z(9]3}o| 4+ Mlnchener KommentarS M0OnchKommo &
ok ghh).

30) 2A %o, HHAA mEAFolE, @t T o) BA(Gefllligkeitsschuld) o] & o 3t ¥
Al oJ3|A ARl w5 EE] AFESHA HYE=A] 4#§lYh. MOnchKomm, §615 Rn. 68.
et 2EA} w70 o]d FoE Hod Fo A5T F AL FEYES FANA gt
t}ar gk}, MOnchKomm, §615 Rn. 69.

31) ael9] olvlo] diste], AT i A b AFATFITE At
o Bsta, 1ee be AP oA eaAY ANA ol do] AFHE A
Wtk A Y e 5 JE A =EFTRAE noHow Pt Aot
3 st 1Yo gAdoew FEYEE Q78K =i sl MiOnchKomm, §615 Rn. 74;
Spirolke, Der—bOswillig unterlassene—anderweitige Erwerb I s. der § 615 BGB, § 11
KSchG, NZA 2001, 711. 53] #A7F Hia U= AL =Fa5952a7r 4%
(Arbeitssuchende) 2 S2& &fof s+=A7} =do] Hau QJu}, & =FFRYE27} A+
S AHsE Avtogw ZR3rta k= A7 vt MOnchKomm, §615 Rn. 75 2%, Wk

EEAFAA F2YLE ol Atk FAAEAY Ao E A s FI &

RE AFE2 FAHQ g AFe] o]FofX = AE moH oz gk Aol st A
32+, Spirolke, a.a.0., S. 711; Ascheid/Preis/Schmidt, KOndigungsrecht—-Gro 3 kommentar
zum gesamten Recht der Beendigung von Arbeitsverhlltnissen(C. H. Beck, 2004), KSchG
§ 11 Rn. 23(°]3}olA/+= KOndigungsrecht® 2} 3+t}); Dieterich/Preis/M0Oller—Gldge/Schaub,
Erfurter Kommentar zum Arbeitsrecht, Band 51, 4. neu bearbeitete Aufl(C. H. Beck, 2004),
KSchG §11 Rn. 10 #Z(o]stollM+= Erfurter Kommentar zum ArbeitsrechtE Erfurter
Kommentar® ¢FAgte}). 2ejy AFAFoA= gzt 1194 3|9& JFste 2]
AbgAbol| A= A AEEA gEvta 3l Spirolke, a.a.0., S. 711; KiOndigungsrecht,
KSchG §11 Rn. 23. 3k &4 Al 875 o]t o7} 7|Ee] AFnr) ¢ 4L 7}t
Ao A WolEed AL 4TehE AL ohn FAWEY NFORE wmFAZ wmi
T v AFEEY AR R Tol n#" F gtka dtrh. MOnchKomm, §615
Rn. 76 Z%.

32) MOnchKomm, §615 Rn. 61.

to kI

24 e



244 st=21stal 2 H18<d M4z

ofel T& ‘d@stolop Ak T o7]q Fhstelol & AL Txe LRAVY
Aokt 830 dish A= FEStAl shar QA etk 19519 9] AgH- bel A= A odt
Hge] AR stAstglon Al ZRARe] HEE flste] AAshaivtaL
Fets0 gk e 542 T2 x}ﬂ HuTALFAN $2T Aol wgdAT} T
& glol ololAE ek Bk RS spy] fltolutal ks & SRATE BAA L
= ° fFEsAY SeAA SR shy] 913 Aol ks a7 T
stefob & Aol HAL gelehn el ol stel tigh qtAol v thgsihs Aol
o S AARe] ofel gl distel sfASta v AR AR A2, A1
olo)deHE qrgstal gl FW AS3TE A, FEele] o]l dEel wske] st
Sl s AI69% Sol vk o] ASE vFo] & w SN At T T
ol o] Acke] ofFHUE WrTE 1 fEdt Aol glolA= < A= H 9
o] Aulskar flvkar mofop g Aotk

I mdolMs 22AE FFeaiibect mRE g ARgetel tE A el A
A& ololE FAlsh: At WHoR AR Izl EAg A e A7)
GITE)) =l el ko] WAe A0 o of 100del AA 1 HEE 45
A QAL Gl Sef vt et Ashal ol SN Y] A 2EA
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34) SLo A= o]k o] o] A3t ] tate] AF3] A jHelv) & .
U] A diste] @8 AE 5L =ARAE Bl dojde] die e AR
ol Qth= Holr) upebA] o]9] ;ﬂ%l Aol FAE 599 A4 A
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35) 13 v o R FE T HE, LFE] MEY] Fo] & & Utk

36) MOnchKomm, §615 Rn. 65; KOndigungsrecht KSchG §11 Rn. 31.

37) KOndigungsrecht, KSchG §11 Rn. 2.

38) A.a.0.

39) 718 ALgAFe} g} Alolo] mgA ko] AAEUEHE ¥ 5000 Euro«] BT SA R
thar shAb AR A= 3 g2tE BEelarste] 2010d 19 19FH 43t R A A H]’/\}\
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