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The matter on whether it can be considered as ‘the measure or execution’
defined in the 2nd clause of Article 405 in the Civil Law in case of the

cancellation of the contract after the notice for exercising creditor's
subrogation is sent

B A S(Bae Sung Ho)"

ABSTRACT

This paper will examine the history and the purpose to legislate the 2nd clause of Article 406 in the
Civil Law, the other institutions or systems for limiting the execution or measure. Also, it will review
the legal status of a third—party debtor and other issues in obligee's subrogation. By doing so, I will cast
light on whether the change of attitude in the cases is appropriate.

In regards to whether the cancellation can be considered as the measure or the execution defined in
the 2nd clause of Article 405 in the Civil Law in case of the cancellation of a contract after the notice
for the exercising of obligee's subrogation right is sent, if obligee's subrogation right is concerned as no
change is made as to who has the right, the change of attitude in the case concerned here is believed to
be appropriate because it is to be considered as the consistent interpretation as compared to many
different kinds of institutions and systems in the Civil Law.

The case stated that “By the use of the cancellation of a contract, a third—party debtor may defy the
excercise of obligee’s subrogation right in case that a sales contract is automatically cancelled by the
stipulation agreed upon before the notice when a debtor does not perform his liabilities after receiving
the notice for the exercising of obligee's subrogation right or that a third—party debtor cancels a sales
contract for the failure of a debtor to carry out his liabilities after he is informed of the notice for the
exercising of obligee's subrogation right.”

Key words: subrogation right, notification, restriction effect of disposition, act of disposition, rescission,
rescission of agreement
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