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Research on the improvement of the appointment system of the custodian
in the DEBTOR REHABILITATION AND BANKRUPTCY ACT

o] M 2(Lee, Seong Woo)”

| ABSTRACT |

Article 74 (2), The court shall select and appoint individual debtors and debtors
non—individual representatives as custodians with the exception of instances falling under each
of the following cases ; 1. When the debtor's bankruptcy is caused by the property's
diversion, concealment of assets or poor corporate governance or, 2. When the request from
the Creditors Consultative Council has any justifiable grounds. But It is the most important in
the proceeding of rehabilitation and bankruptcy that all creditors trust the transparency of the
proceeding and the fulfillment of the responsibility of the parties who is responsible for the
default or insolvency. Korea Deposit Insurance Corporation, which may ask the relevant
insolvent financial institution, etc., persons involved in the insolvency or the interested persons
to submit materials concerning their business operations and their current properties, to be
present (excluding the request for the presence of the interested persons) and inspect them
(the enterprises in default and the main shareholder and the directors, auditors, and officers
who are concerned with the default or insolvency) according to the DEPOSITOR PROTECTION
ACT Article 21-2(7), is the most fitted to the custodian because it can find the concealed
properties, and who should be responsible for the default or insolvency.

Key Words : =27 (enterprise insolvent), 3]Y(rehabilitation), |HAH. S (protection of creditor),
2] 21 (custodian), AAFHEY(concealment of property), ¥l (breach of trust), 719 -
Al(insolvency of enterprises), T8 (insolvency of financial institutions), <& 5E.%
FAHKorea Deposit Insurance Corporation), #2252 E5HH(SPECIAL ACT ON
THE MANAGEMENT OF PUBLIC FUNDS)
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1. B &2 conservator® receiver #lE

iy
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17) dlaRd ALY AGAAREGR & daAr2sy /Mg e 2006, 2. 74

18) Federal Deposit Insurance Act 11(U. S. C. §1821) (c)(1) : IN GENERAL - Not
withstanding any other provision of Federal law, the law of any State, or the constitution
of any State, the Corporation may accept appointment and act as conservator or receiver
for any insured depository institution upon appointment in the manner provided in
paragraph (2) or (3)
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19) Federal Deposit Insurance Act 11(c)(2)(A)(i) : CONSERVATOR - The Corporation
may, at the discretion of the supervisory authority, be appointed conservator of any
insured Federal depository institution or District bank and the Corporation may accept
such appointment.

20) Federal Deposit Insurance Act 11(c)(2)(A)(ii) : RECEIVER - The Corporation shall be
appointed receiver, and shall accept such appointment, whenever a receiver is appointed
for the purpose of liquidation or winding up the affairs of an insured Federal depository
institution or District bank by the appropriate Federal banking agency, notwithstanding
any other provision of Federal law (other than section 21A of the Federal Home Loan
Bank Act) or the code of law for the District of Columbia.

21) Federal Deposit Insurance Act 11(c)(5) GROUND FOR APPOINTING CONSERVATOR

OR RECEIVER - The grounds for appointing a conservator or receiver (which may be
the Corporation) for any insured depository institution are as follows:
(A) ASSETS INSUFFICIENT FOR OBLIGATIONS (B) SUBSTANTIAL DISSIPATION
(C) UNSAFE OR UNSOUND CONDITION (D) CEASE AND DESIST ORDERS (E)
CONCEALMENT (F) INABILITY TO MEET OBLIGATIONS (G) LOSSES (H)
VIOLATIONS OF LAW (I) CONSENT (J) CESSATION OF INSURED STATUS (K)
UNDERCAPITALIZATION (L) SUBSTANTIALLY INSUFFICIENT CAPITAL (M)
MONEY LAUNDERING OFFENSE

22) Federal Deposit Insurance Act 8 (U. S. C. §1818) TERMINATION OF INSURED
STATUS; CEASE-AND-DESIST PROCEEDINGS; SUSPENSION OR REMOVAL OF
DIRECTORS OR OFFICERS
(e) REMOVAL AND PROHIBITION AUTHORITY (f) SAY OF SUSPENSION ORDERS
OR OF ORDERS PROHIBITING PARTICIPATION IN BANK AFFAIR (g) FELONY
CHARGE INVOLVING DISHONESTY OR BREACH OF TRUST AS CAUSE FOR
SUSPENSION, REMOVAL, OR PROHIBITION 1) APPLICATIONS FOR
ENFORCEMENT OR ORDERS ; JURISDICTION - CIVIL MONEY PENALTY¢®] 33k W
golt} (j) CRIMINAL PENALTY (m)o]sh= 2 A ol 3k ygo)th
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